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PART 1

CLASSIFICATION OF TERMS
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Classification of Terms

Why is it important?

• Classification of term determines remedy available to insurer in the event of 
breach.

• Not just about labels given to terms, also about construction.  
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Classification of Terms ‒ Warranties

What is a warranty?

• Term requiring exact compliance, whether or not material to the risk.

• No particular form of words is required to create a warranty.

How 
created?

How 
created?

Express 
term

Express 
term
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Classification of Terms ‒ Warranties

Remedy for breach – current law

• Any departure constitutes a breach.

• Insurer is automatically and permanently discharged from liability from the
date of the breach.

• Even if the breach is irrelevant, is remedied, or has no causal connection
with the loss.
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Classification of Terms ‒ Warranties

Example

• Property policy provides: “The insured warrants that it will maintain a
sprinkler system at the insured property”.

• Property is flooded on 1 February.

• Investigations establish that sprinkler system was not maintained from
1 January.

• Insurers off risk from 1 January.

• No cover for loss/damage caused by flood.
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Classification of Terms ‒ Warranties

“Basis of contract” clauses

What is a basis clause?

• A declaration in a proposal form, policy, or other documentation that
certain representations made by the insured are warranted to be true and
accurate.

• For example: “Whereas the Insured, as defined herein, have made to
Insurers a written submission containing particulars and statements which
it is hereby agreed are the basis of this Policy and are to be considered as
incorporated herein”.
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Classification of Terms ‒ Warranties

“Basis of contract” clauses

What is effect of a basis clause?

• Converts insured’s pre-contractual representations into warranties.

• Insurer’s remedy for breach: automatic and permanent discharge of liability
from the date of breach, i.e. the policy never takes effect.
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Classification of Terms – Conditions 

What is a condition?

• An obligation on the insured to act in a particular way; or

• A contingency upon which the validity of the policy or and claim may 
depend.

• Current position: remedies available irrespective of cause of loss.

Conditions

Bare 
conditions

Conditions 
precedent
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Classification of Terms – Conditions Precedent

What is a condition precedent?

• To insurer coming on risk – breach means cover never incepts.               
For example: payment of premium.

• To payment of a claim – breach means insurer can decline particular 
claim (but will not impact the cover going forward).                                    
For example: notification provisions.

How created?
• Labelled as "condition precedent“.
• Consequences of a breach of condition spelt out.
• Sweeping up clause – beware.
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Classification of Terms – Conditions Precedent

Example 1

• Professional indemnity policy provides: “It is a condition precedent of this 
policy that any Claim shall be notified within 28 days of the Insured 
becoming aware of it”.

• This is a condition precedent to liability to cover for the particular claim.

• Failure to comply means no cover for the claim notified late, irrespective 
of whether insurer suffers prejudice.

• Policy remains valid and intact for future claims.
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Classification of Terms – Conditions Precedent

Example 2

• Policy provides: “No claim under this policy shall be payable unless the 
terms of this condition have been complied with”.

• Consequences of a breach of the condition are spelt out.

• Failure to comply means no cover for the claim .

• Policy remains valid and intact for future claims.
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Classification of Terms – Conditions Precedent

Example 3

• Policy provides: “The due observance and fulfilment of the terms and 
conditions of this policy by you in so far as they relate to anything to be 
done or complied with by you will be a condition precedent to our liability to 
make any payment under this policy”.

• Sweep up clause.

15April 14, 2016
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Classification of Terms – Conditions 

What is a bare condition?

• Deals with conduct of insured during currency of policy.

• Breach will be remedied in damages if insurer can show prejudice.

• No right to avoid policy.
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Classification of Terms – Conditions 

Example:

• “The insured shall, at its own cost, render all reasonable assistance to 
and co-operate with the insurer.”

• If the insured fails to co-operate, then insurer may claim damages if it has 
suffered a loss.

• Difficult in practice for insurers to show they have suffered prejudice.
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PART 2

WHAT CHANGES WILL THE ACT BRING 
ABOUT?
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What Changes Will the Act Bring About?

Section 11:
Risk 

mitigation 
terms

Section 10:
Changes to 

law on 
warranties

Contracting 
out
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Section 11 – Risk Mitigation Terms

• Aim is to prevent insurers relying on breach of term which is unconnected to the
actual loss that has taken place.

• Applies to all terms (including warranties and conditions precedent) which would
tend to reduce the risk of loss of a particular kind, at a particular location or at a
particular time (i.e. “risk mitigation terms”).

• Insurers can no longer rely on breach of such a term to avoid paying a claim “if the
breach could not have increased the risk of the loss which actually occurred
in the circumstances in which it occurred”.

• Burden on the insured to show that the breach could not have increased the risk of
loss which actually occurred in the circumstances.

• NB: new law only applies to “risk mitigation terms”, not to terms which define the
risk as a whole.
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Section 11 – Risk Mitigation Terms

Example
• Property policy includes a condition precedent requiring sprinkler to be operational

at all times/a warranty that the insured will maintain a sprinkler.
• Sprinkler breaks and insured fails to have it repaired.
• Fire at property – insurer does not have to pay as failure to have operational

sprinkler (i.e. breach of term) increased risk of loss that occurred.
• Flood at property – insurer pays as having sprinkler would not have made any

difference.

Potential difficulties with new law
• Determining which terms fall within the scope of this provision.
• Will the insured be able to show that the breach could not have increased the risk

of loss?
• Application to exclusions?
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Section 10 – Changes to the law on Warranties

• Warranties become suspensive conditions.

• Automatic termination of cover no longer the sole remedy for breach.

• Cover is suspended for the period the insured is in breach.

• Insurer has no liability during the “suspended” period for:
- Any loss occurring; and/or
- Any loss which is attributable to something happening during the

“suspended” period.

• “Basis of contract” clauses abolished.
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Section 10 – Changes to the law on Warranties
Example
• Warranties will operate as “suspensive” conditions.

• Insurer has no liability for losses in the period April 2017 to August 2017.

• Insurer remains liable for losses before April 2017.

• Insurer remains liable for losses after August 2017 unless the losses are
attributable to something happening between April and August 2017.

23

Breach of 
warranty in  
April 2017

Remedy of 
breach in 

August 2017

TerminationInception



MARSH

Section 10 – Changes to the law on Warranties

Time-
specific 
warranty

Requires 
something to be 

done by a 
particular 

ascertainable time

For example, 
installation of a 
burglar alarm by 

1 April 

Remedied when the 
risk becomes 

essentially the same 
as that originally 

contemplated by the 
parties

For example, if 
the burglar alarm 

system is 
installed on 15 

April

Other 
warranties

Non-time specific

For example,  
warranted that a 

vessel will sail with 
20 crew and vessel 
sets sails with 18

Remedied when 
the insured 

ceases to be in 
breach

For example, at the 
moment two 

additional crew are 
picked up and crew 
is increased to 20
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When is breach remedied?
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Section 10 – Changes to the law on Warranties

What if a warranty cannot be remedied?
• For example, a warranty relating to a duty of confidentiality cannot be remedied

once confidentiality has been compromised.
• Liability remains suspended for the rest of the policy term.
• Resist, where possible, warranties that cannot be remedied.

Interplay between sections 10 and 11
• What if a warranty is breached and an unconnected loss occurs during period

when cover is suspended?
• Starting point: No cover regardless of whether breach had causal connection to

loss (see section 10).
• However, if warranty was a risk mitigation term, insurers unable to rely on breach if

breach could not have increased the risk of the loss which actually occurred in
circumstances in which it occurred (see section 11).
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Contracting Out

• No restriction on the parties’ ability to exclude the terms of the Act…

• …other than the prohibition on basis clauses.

• Any “disadvantageous term” which would put the policyholder in a worse 
position than it would be under the Act must meet the “transparency 
requirements”.

26

Transparency Requirements
# 1 Take sufficient steps to draw the disadvantageous term to the 

insured’s (or its broker’s) attention, before the contract is entered into 
or the variation agreed.

# 2 Term must be clear and unambiguous as to its effect.
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Contracting Out

Example

• Contracting out language reads: “Section 10 of the Insurance Act 2015 is 
excluded in its entirety”.

• Transparency requirements not met – term not clear and unambiguous as 
to its effect.

• Contrast the following contracting out language: “Section 10 of the 
Insurance Act 2015 is excluded in its entirety. As a result, if the insured fails 
to exactly comply with any warranty in the policy, the insurer is irrevocably 
discharged from liability from the date of the breach of warranty. 
Accordingly, the insured cannot avail itself of the defence that it has 
remedied the breach of warranty before any loss has occurred”.
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Insurer Responses to the Act

• A number of insurers have said that they will comply with the “spirit of the 
Act” in advance of August 2016.

• Some insurers are using clauses to bring in certain provisions of the Act 
prior to August 2016 ‒ Be careful: some clauses are not identical to the 
Act and less advantageous.

• Beware of insurers contracting out of some aspects of the Act – Lloyd’s 
Market Association (LMA) has issued a number of clauses which aim to 
contract out of certain aspects of the Act, including: 
• Proportionate remedies – revert to sole remedy of avoidance.
• New law on warranties – current remedy preserved (automatic and 

permanent discharge from liability).
• Section 11 – insurer able to rely on breach of term which could not 

have increased the risk of loss which actually occurred in 
circumstances in which it occurred.
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PART 3

ISSUES TO CONSIDER
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Review your Wordings

• Crucial in order to take full advantage of the Act. 

• Insurers are looking carefully at their wordings and you should too. Watch 
out for:

• Insurers changing warranties to conditions precedent (no ability to remedy 
breach of condition precedent).

• Insurers using exclusions more extensively.
• Insurers including conditions precedent to liability that certain matters are true 

and accurate.
• Insurers contracting out of certain aspects of the Act (noted earlier).
• Insurers using clauses to bring in certain provisions of the Act prior to August 

2016 which are not identical to the Act and less advantageous (noted earlier).
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Review your Wordings

• Remember wordings issues flagged in previous webinars, such as:

• Defining who falls within the definition of "senior management“.
• Defining scope of reasonable search by reference to information held by 

particular entities.
• Protect, and ensure fit for purpose, innocent non-disclosure clauses.
• Using enhanced language to address the new regime of proportionate remedies.
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How Will the Act Affect your Wording?

Warranties
• Can still be included, and strict compliance is still required ‒ only the 

insurer’s remedy for breach that has changed.
• Try to remove any warranties that cannot be remedied.
• Note all warranties and record compliance with them.
• If a breach of warranty occurs, record date breach remedied.

Risk mitigation terms
• Identify, and try to agree with insurers, which policy terms are “risk 

mitigation” terms and those which “define the risk as a whole”.

Contracting out
• Be aware of and understand implications of insurers contracting out.
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Be Aware of What the Act Is not Changing

Conditions precedent
• No changes to conditions precedent (and bare conditions), save for risk 

mitigation terms.

• Condition precedents can still be included, for example, for notification –
not caught by section 11.

• Take opportunity to improve notification provisions by ensuring:
• Triggered only by knowledge of certain class(es) of individual within the 

insured (not insured generally).
• Reasonable period to notify rather than short, specified time limit.
• Clear threshold for notification clause to be triggered.

• “Sweep up” clauses can still be included – avoid.
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Ensure Risk/Legal and Business Are Linked up

To maximise effectiveness of cover

34

Risk/Legal Operational 
business
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Ensure Risk/Legal and Business Are linked up

• Ensure systems are in place that reflect requirements of the policy, for 
example:
– To record compliance with warranties.
– To identify (and then remedy) any breaches of warranty and record date 

breach remedied.
– Claims reporting systems.

• Ensure key operational personnel understand what they must do under the 
terms of the policy, for example:
– Identifying and complying with any warranties and conditions precedent.
– Obligations in relation to ongoing provision of information or changes to 

risk insured.
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Insurance Act 2015 
Warranties and Other Terms

Questions?

36



MARSH

Insurance Act 2015 
Warranties and Other Terms

Visit marsh.com/uk to access our bulletins and 
webcast replays on the Insurance Act.
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This PowerPoint™ presentation is based on sources we believe reliable and should be understood to be general risk management and insurance information only,.

The information contained herein is based on sources we believe reliable and should be understood to be general risk management and insurance information only. The information is not 
intended to be taken as advice with respect to any individual situation and cannot be relied upon as such.

Statements concerning legal, tax or accounting matters should be understood to be general observations based solely on our experience as insurance brokers and risk consultants and should 
not be relied upon as legal, tax or accounting advice, which we are not authorised to provide.

In the United Kingdom, Marsh Ltd is authorised and regulated by the Financial Conduct Authority.
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