
PROSPECTUS LIABILITY
MANAGING THE RISK OF STRATEGIC 
TRANSACTIONS AND INITIAL PUBLIC OFFERINGS

VALUE CREATION
Over the past years the global market has experienced a substantial increase in strategic transactions such as mergers, 

acquisitions, divestments, and initial public offerings. For the companies in question, such transactions lead to a change 

in risk exposure for stakeholders such as directors and officers.

A global leader in risk and insurance management, Marsh designs and delivers solutions to make our clients more 

successful. Our experts can help you before, during, and after the issuing of prospectus documents accompanying the 

transaction or IPO, in order to support the successful implementation of your strategy.

PROSPECTUS-SPECIFIC 
RISK ISSUES
If forecasts fail or the expected benefits of the investments 

facilitated by the offering fall short, investors are likely to 

sue the issuer and any signatory (or participant under 

some legislations) of the prospectus based on information 

provided within the document.

Claims can be made for several reasons such as :

 • Inadequate or inaccurate disclosure of information

 • Mis-statements

 • Failure to abide by securities rules

 • Inaccurate financial or operational forecasts

 • Improper accounting practices

 • Lack of information such as risk factors



PROTECTING YOUR STRATEGIC TRANSACTIONS

POTENTIAL RISK EXPOSURES CONNECTED TO A STRATEGIC TRANSACTION OR IPO

POTENTIAL RISK EXPOSURES AND RECOMMENDATIONS ACCORDING TO TRANSACTION TYPE

Transaction Type Impact on Directors and Officers 
Liability

Possible ammendments to existing D&O 
Policy

Specific insurance solutions

Acquisition and / or 
creation of a new 
entity

 • Liability related to the decision to 
proceed to the transaction.

 • Liability arising out of the past of a 
newly acquired company.

Automatic cover of the new entity, as 
from the effective date of acquisition / 
creation, should the entity meet 
automatic criteria.

 • Transaction Liability policy
 • Retroactive cover by a stand-alone 

policy or by negotiation in the 
existing D&O policy.

 • Transactional risk solutions

Sale or merger of the 
policy holder

 • Liability related to the decision to 
proceed to the transaction.

 • Liability arising out of the transaction 
process ( such as ommissions or 
inadequate communication).

The existing D&O policy remains in 
force ONLY for acts committed before 
the effective date of the transaction.

 • Issuance of a ‘Run-Off’ policy to 
cover acts committed prior to the 
transaction.

 • Issuance of a new D&O policy for the 
newly-created organization.



GUARANTEEING A SUCCESSFUL IPO

1. Corporate Valuation 2. Draft particulars filed / 
     Roadshow begins

3. IPO 4. Post-IPO

Due diligence must be exercised 
by the Company and by 
Underwriters in order to avoid 
potential differences in value 
estimates from a share market 
perspective VS the Company’s 
forecast.

Breaches of commercial 
representations, warranties and / 
or indemnities contained in 
Prospectus / Listing particulars.

Stock price volatility during the 
Class Period due to material 
misrepresentations and / or 
nondisclosures.

Insider Trading:
Stock price volatility and sudden 
wealth creation creates pressure 
for insiders to trade their own 
holdings. The timing of these sales, 
if preceeding a stock drop, even if 
coincidental, can attract attention 
of plaintiff’s lawyers.

Breaches of listing requirements, 
misrepresentation and / or failure 
to disclose material facts in the 
IPO Registration Statement, and 
draft Prospectus.

Misrepresentation and / or failure 
to siclose material facts in the IPO 
Registration Statement, 
‘Roadshow’ presentations, and 
Prospectus.

Breaches of commercial 
representations, warranties and / 
or indemnities contained in the 
Prospectus / Listing particulars. 
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POSSIBLE INSURANCE SOLUTIONS

Extending the Directors and Officers liability 
policy

Depending on the size and the type of operation, it 
might be possible to extend the coverage to include 
the liability linked to the prospectus and the other 
requirements of a specific offering.

Whilst the Directors and Officers Liability Policy can 
be endorsed to cover many elements of the 
prospectus upon negotiation, cover can potentially 
be changed at each renewal, and this eliminates 
certainty in terms of coverage and cost. 

Specific stand-alone “prospectus liability policy”

This stand alone policy is a multi-year “transaction specific” policy. It is tailored to 
cover the risks of a specific transaction and provides a separate limit to respond to 
claims arising from the prospectus. After the premium has been paid, it can not be 
revoked or cancelled by the insurer, and therefore is non-renegotiable whatever 
may happen.

The exposures for Directors, Officers and employees as well as the Company can be 
extremely large. Therefore a stand-alone policy is advisable to isolate these 
exposures and avoid impacting the insured’s existing Directors and Officers policy. 
The companies will also purchase this cover to protect the proceeds of the offering. 

The policy can be written and afterwards extended to any kind of offering of 
securities such as Primary or Secondary Offerings, Debt Offerings, and Private 
Placements. Furthermore it can also be extended to include cover for additional 
third parties assisting the Company in the offerings process, if specifically required.

The Marsh FINPRO practice is a global team of over 1.100 colleagues, 

dedicated to financial and professional liability insurance coverages. 

Our staff includes specialists who can provide services around the 

exposures our clients face, such as corporate governance, cyber risk 

liability, professional liability, crime, and other areas of concern for 

our clients. Globally we place USD 12 billion of insurance premiums 

into the market, enabling us to innovate, negotiate, and resolve 

claims with superior outcomes for clients. FINPRO successfully 

manages the D&O and other management liability insurance lines for 

63% of the Fortune 100.

In Belgium, our FINPRO practice counts 8 dedicated professionals, 

who place an excess of 50M EUR in premiums on the local market 

(2012 figures). Our Brussels office is recognized as a Center of 

Excellence for Financial & Professional lines. 


